SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (the "Agreement”) is made and entered into as of July 6,
2017 (the "Effective Date") by and between ATC and HOOPONOPONO O MAKENA, SIERRA
CLUB, and MAUI TOMORROW FOUNDATION (“Plaintiffs™).

RECITALS

ATC and Related Entities own approximately 1,754 acres of land within the Makena Resort Area, as
depicted on the map attached hereto as Exhibit A and incorporated herein (collectively, the "ATC

Property").

The ATC Property includes the former Makena Beach and Golf Resort property, referred to as the H-M
Property designated in the State Land Use ("SLU") Urban District, designated for "Hotel" under the
Kihei-Makena Community Plan ("KMCP"), and zoned H-M Hotel District, which property is subject to
SMA Use Permit SM1 2013/0013 (the "HM Project"” and the "HM SMA Permit"). The H-M Property
is identified on Exhibit A as the Blue shaded area.

ATC, through Related Entities, owns and is the proposed developer of those properties referred to as M-
5/M-6/S-7/B-2, designated in the SLU Urban District, KMCP designated Multi-Family, Single-Family, and
Business/Commercial, and zoned A-2 Apartment, R-2 Residential, and B-R Resort Commercial Districts

(the "MSB Property"). The MSB Property is identified on Exhibit A as the Red shaded area(s).

The Maui Planning Commission ("MPC") recently issued a finding of no significant impact based on the
final environmental assessment for the MSB Project, which Plaintiffs have challenged in Civil No. 17-1-
0182.

Based on existing zoning, the MSB Property could be developed with 573 residential units and 30,000 sq.
ft. of commercial space. ATC filed an application for a Special Management Area Use Permit and
Shoreline Setback Assessment (SM1 2015/0012, SSA 2015/0065) (the "MSB Application"), proposing to
develop the MSB Property with 158 residential units and 27,300 sq. ft. of commercial space (the "MSB
Project”).

On May 18, 2017, Plaintiffs filed a Petition to Intervene at the MPC, seeking to intervene in the
proceedings related to the MSB Applicaton.

As a term of settlement, ATC has agreed to modify the MSB Project through a modified MSB Application
("Modified Application"), so that the residential unit count at the MSB Project shall be no greater than
134 units, as generally depicted on Exhibit B attached hereto and incorporated herein (the "Reduced
MSB Project").

ATC and/or Related Entities own, maintain, and operate, those areas sometimes referred to as the North
Golf Course, the South Golf Course, the Maluaka Beach Parcel located makai of the HM Project, the
Makena Landing and the -3 Wastewater Treatment Plant (all collectively be referred to herein as the
"Maintenance Areas") and identified on Exhibit A as the Gray shaded area(s).

ATC and/or Related Entities own that property referred to as U-1 located at the mauka/east portion of
the ATC Property, i.e., the mauka 600 + acre agricultural portion of TMK No. (2) 2-1-008:108, designated
in the SL.U Agricultural District, KMCP Agricultural, and zoned Agricultural and Open Districts (the "Ag
Area") and identified on Exhibit A as the Green outlined area(s).
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ATC and/ot Related Entities own those properties referred to as M-2 and M-3 designated in the SLU
Urban District, KMCP designated multifamily and zoned A-2, except for a portion of which is KMCP
designated single family and zoned R3 (the "M-2 & M-3 Property"). The M-2 & M-3 Property is depicted
on Exhibit A.

ATC's activities related to the HM Project, Reduced MSB Project, Maintenance Areas, and the Ag Area
shall hereinafter collectively be referred to as the "ATC Projects."

Those portions of the ATC Property, including the M-2/M-3 Property, and the Additional Affordable
Housing (as defined below) development, that are not included within the definition of the ATC Projects,
shall hereinafter be referred to as the "Future Lands."

I. ATC PROJECTS & FUTURE LANDS

I, HM Project. Plaintiffs shall not Object to ATC's efforts to obtain approval of an amendment to
the HM SMA Permit to allow for the replacement of the existing hotel structure with low-rise
single family residential units; provided, however that the HM Project, as to be amended, shall have
no more than 76 residential units, one 76-room boutique hotel, new beach club with spa, fitness
center, restaurant, and accessory amenities, and all associated infrastructure.

2 Reduced MSB Project. Upon the FEffective Date of this Agreement, Plaintiffs shall withdraw their
Petition to Intervene and not Object to the approval of the Reduced MSB Project, which Plaintitfs
acknowledge and agree is in substantial compliance with the View Enhancement Alternative that
was presented to the MPC and included in Chapter V of the Final EA, published by OEQC on
April 8,2017. Plaintiffs acknowledge and agree that ATC shall satisfy the County's Residential
Workforce Housing Ordinance with respect to the Reduced MSB Project through the use of
already acquired workforce housing credits. Itis ATC's full intention to pursue the Reduced MSB
Project, however, the Settling Parties acknowledge and agree that the MPC could require material
modifications to the Reduced MSB Project as a condition of the MPC's approval of the Reduced
MSB Project, and that any such modifications that do not substantially deviate from what is shown
on Exhibit B shall be deemed to be consistent with the terms of this Agreement. Should ATC
determine, after consultation with counsel for Plaintiffs, that the MPC's required modifications to
the MSB Project, if any, substantially deviate from what is shown on_Exhibit B, ATC may
terminate this Agreement upon withdrawing its Modified Application. Should the MPC not accept
the Reduced MSB Project or should Plaintiffs determine, after consultation with counsel for ATC,
that MPC’s required modifications to the MSB Project, if any, substantially deviate from what is
shown on Exhibit B in 2 manner inconsistent with the Plaintiffs’ interests, as reflected herein,
ATC shall withdraw its MSB Application prior to the MPC issuing its final written decision and
order..

% Maintenance Areas. Plaintiffs shall not Object to activities in the Maintenance Areas in compliance
with the existing SLU classifications, County zoning and/or existing entitlements ("Maintenance
Work"). Any activities within the Maintenance Areas that are deemed by the County to require a
Special Management Area Use Permit ("SMA Major" permit) shall not qualify as Maintenance
Work and therefore shall not be covered under the terms of this Agreement.

4. Ag Area. Plaintiffs shall not Object to approval of the subdivision and development of the Ag
Area in compliance with the Maui County Code (“MCC”) Section 19.30A.030, provided that ATC
shall not seek a SLU District Boundary Amendment, or any changes to the Maui Island Plan,
Kihei-Makena Community, or zoning, for the Ag Area. The Ag Area shall be subdivided into no
more than 38 farm dwelling lots, plus related road, utility, and other lots that cannot be used for
residential purposes. Residential uses at each farm dwelling lot shall be limited to two farm
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dwellings per lot, one of which shall not exceed one thousand square feet of developable area (as
defined in MCC Section 19.04.040), and not more than one farm labor dwelling for each five acres.
Non-residential buildings shall be permitted as regulated by Chapter 205, HRS. All farm dwellings
units within the Ag Area shall count toward ATC's 1,100-residential unit density cap for the ATC
Property. Farm labor dwellings shall not count toward ATC's 1,100 residential unit density cap.
ATC shall submit its application for subdivision of the Ag Area no later than 60 days after the
MPC apptoval of the amendment or other alteration of the HM SMA Permit.

M-2 & M-3 Property. Plaintiffs shall not Object to the approval of any and all permits or other
approvals required for development of those portions of the properties known as M-2 and M-3, as
depicted on Exhibit A, that provide 32 Affordable Housing units at locations to be determined
by ATC within the M-2/M-3 Property. ATC shall provide the land and infrastructure (s,
roadways, sidewalks, sewer, utilities) (in cash or in kind) for these units to a qualified nonprofit
developer and/or a community land trust, as that term is defined in MCC Sec. 2.96.0201." These
Affordable Housing units must temain as affordable housing units in perpetuity. To the extent
allowed under law, these units shall first be offered to residents of Maui who otherwise qualify for
this affordable housing, first to those who descend from nineteenth century residents of Makena,
and if there are more units available than those who qualify, then to residents of Maui who have
lived on Maui for not less than 15 years. Subject to securing the necessary land use entitlements,
these Affordable Housing units shall be the first dwelling units constructed after the completion of
the Master Plan Environmental Impact Statement ("EIS") described in Section 55 infra and
construction shall begin no later than six months from final approval of the land use entitlements
or a final decision on any appeal (administrative or otherwise) of the entitlements, whichever is
later.

Additional Affordable Housing. Plaintiffs shall not Object to the approval of any and all permits
or other approvals required to enable the development of 28 Affordable Housing units, which 28
units shall be in addition to the 32 Affordable Housing units described in Section 5 (M-2/M-3
Property), above (these additional units shall be referred to as the "Additional Affordable
Housing"). For this purpose, ATC shall set aside land that ATC shall convey to one or more
community land trusts as that term is defined under MCC Sec. 2.96.0201 for the development of
the Additional Affordable Housing. ATC shall provide, or provide for the implementation of, all
infrastructure required by the County for the Additional Affordable Housing. ATC shall enter into
an agreement for the conveyance of the land to the community land trust(s) no later than 90 days
after publication of the acceptance of the EIS (assuming no legal challenges are filed against the
acceptance of the EIS).

Contingency for Maui Planning Commission Approval and Appeal. The Settling Parties
understand and agree that ATC's and Plaintiffs’ obligations under this Agreement shall be

contingent upon issuance of 2 SMA Permit for the Reduced MSB Project that does not
substantially deviate from what is shown on Exhibit B. If a third party appeals or otherwise
challenges the issuance of an SMA Permit for the Reduced MSB Project, the Parties will preserve

the status quo and remain committed to honoting this Agreement pending the final resolution of
the appeal. In the event approval of the SMA Permit for the Reduced MSB Project is upheld, the
Parties obligations under this Agreement shall become binding. If the SMA Permit is disapproved,

"Community land trust” means a nonprofit organization that acquires land that: 1. Is held in perpetuity; 2. Is primarily for
conveyance under a long-term ground lease for the creation of dwelling units that shall be sold or rented to applicants within
the income-qualified groups established by this chapter; and 3. Retains an option to purchase any dwelling unit at a price
determined by formula that is designed to ensure that the dwelling unit remains affordable in perpetuity.
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10.

11.

12.

13.

14.

this Agreement will become null and void. Nothing in this Agreement shall be read to require ATC
or Plaintiffs to do anything contrary to federal, state, or local laws.

THIS PARAGRAPH WAS INTENTIONALLY LEFT BLANK.

Dismissal of Lawsuit. Upon issuance of SMA permit for the Reduced MSB Project and the
expiration of the time to appeal such approval, Plaintiffs shall dismiss with prejudice Civil No. 17-
1-0182(3) and enter into a release of all Covered Claims. Nothing herein requires the Plaintiffs to
support or refrain from commenting upon ATC's EIS or any development proposals for any
portion of the Future Lands. Notwithstanding the preceding sentence, Plaintiffs shall not Object
to the Affordable Housing development projects referenced in I(5) and(6), supra.

Binding on Successors and Assigns. The terms of this Agreement shall be binding on each of the
Settling Parties. In the event ATC or its Related Entities transfers all or a portion of its interests in
the ATC Property, ATC shall have no continuing obligations relating to the transfetred portion of
the property and any further obligations that may then remain with respect to the transferred
portion shall be the responsibility of ATC's successor(s) and/or assign(s) of ATC and/or its
Related Entities. ATC and its Related Entities or any of their tespective successors in title to any of
the ATC Property may assign some or all of the obligations under this Agreement pertaining to
any portion of the ATC Propetty to a Home Owners Association (“HOA”) or Association of
Apartment Owners (‘“AOAQO”) relating to such property. Obligations may be incorporated into
irrevocable Covenants, Conditions and Restrictions (“CCRs”) or deed testrictions on the land.
Such HOA or AOAO and any successor to either, shall promptly and diligently enforce any
violation(s) of the CCRs and/or deed restrictions put in place pursuant to this Agreement. In the
event such HOA or AOAOQ is dissolved and there is no successor association, Conferting Parties
may seek to enforce the CCRs and/or deed restrictions directly against the unit owner(s) to which
the restrictions apply. Any remaining obligations not assigned or incorporated into CCRs shall
remain obligations of ATC and/or its successors and assigns. Upon transfer of units within the
ATC Property, unit owners shall not be parties to this Agreement and shall not be jointly or
severally liable for any obligations herein. Nothing in this Section shall be deemed to release any
development project from the on-going maintenance, conditions, and parking obligations set forth
in this Agreement, and more particularly allocated on Exhibit C attached hereto and incorporated
herein. These specific obligations shall be recorded by ATC and/or its Related Entities against the
relevant parcels through individual short form agreement ("Short Form Agreement"), a form of
which is attached hereto as Exhibit D, within thirty (30) days after the contingencies in Paragraph
7 have been fulfilled. Plaintiffs shall be given thirty (30) days written notice before any obligations
under this agreement are assigned or otherwise transferred by ATC or its successors.

THIS PARAGRAPH WAS INTENTIONALLY LEFT BLANK.

Warranty of Authority. Each person signing this Agreement warrants and represents that, to the
extent he or she is executing this Agreement for or on behalf of an entity, he or she has been fully
empowered and authorized to execute this Agreement for and on behalf of said entity, and
instructed by those having the requisite authority to cause said entity to make and enter this
Agreement.

Exhibits Integral to Agreement. “Exhibit A”, “Exhibit A1, “Exhibit A2” and “Exhibit B” (four
maps) are integral parts of this Agreement.

Enforcement. Notwithstanding the foregoing, as between the Sierra Club and ATC, their sole and
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16.

exclusive remedy for breach of this Agreement as between each other shall be an action for specific
petformance or injunction. In no event shall either Sierra Club or ATC be entitled to monetary
damages for breach of this Agreement including an award of attorneys' fees. As to the Conferring
Parties and ATC, the prevailing party in any action to enforce the terms of this Agreement shall be
entitled to recover from the non-prevailing party its reasonable attorney's fees and costs incurred in
connection with a claim for breach of this Agreement. In addition, no legal action for specific
performance or injunction ot otherwise for breach of this Agreement shall be brought or
maintained until: (2) the non-breaching Party provides written notice to the breaching Party which
explains with particularity the nature of the claimed breach, and (b) within thirty (30) days after
receipt of said notice, the breaching Party fails to cure the claimed breach or, in the case of a
claimed breach which cannot be reasonably remedied within a thirty (30) day period, the breaching
Party fails to commence to cure the claimed breach within such thirty (30) day period, and
thereafter diligently complete the activities reasonably necessary to remedy the claimed breach. The
Environmental Court of the Second Circuit shall retain jurisdiction to enforce the terms of this
Agreement.

Force Majeure. In the event that ATC shall be delayed or hindered in or prevented from the
performance of any duties, obligations or conditions provided for and required under this
Agreement, by reason of strikes or other disturbance, lockouts, labor trouble, tiots, insuttection,
war or civil disturbance, fire, flood, explosion, pest damage, power failures, restrictive governmental
laws or regulations, or other reasons of a like nature not the fault of ATC, then performance of
such act shall be excused for the petiod of the delay and the period for the performance of such
act shall be extended for a period equivalent to the period of such delay.

Community Benefit Fund. ATC in cooperation with Conferring Parties shall create and establish a
community fund to be called the "Makena Community Benefit Fund" (the "Benefit Fund") by
means of establishing a tax-exempt non-member, non-profit corporation, in form and content
reasonably acceptable to Conferring Parties and ATC. The Benefit Fund shall be managed subject
to the limitations and restrictions set forth in this Agreement as to use of those funds.

a. The Benefit Fund shall be expressly and perpetually limited and restricted for use for
designated improvement projects, including land acquisition, improvement of coastal
resources, trail improvements, education and promotion of Hawaiian culture and other
appropriate benefits to the Makena area and community, all as determined from time to
time by the Board, overseeing use of the Benefit Fund, in its sole discretion, and as the
Board may further define these purposes in its constituent documents in a manner
generally consistent with the foregoing. It is understood that (i) none of the purposes of
the Benefit Fund described in this paragraph are intended to be obligatory, and that all
expenditures from the Benefit Fund shall be subject to the ptior approval of the "Board" as
desctibed below; and (ii) the establishment of the Benefit Fund and the uses and projects
funded thereby are not intended to release ATC, from, nor shall they be interpreted as a
substitution for, the satisfaction of any requirements or conditions imposed by any
governmental agency in connection with the development of any of ATC's lands, or
otherwise required by any law, statute, ordinance, rule or regulation relating to such
development.

b. The determination of the uses and projects to be funded by the Benefit Fund shall at all
times be under the auspices and control of a Board of Directors (the "Board") having a
maximum of five (5) members. The Board shall be initially comprised of one representative
of Hooponopono o Makena, one representative of ATC, and three members of the

community mutually agreed upon by Conferring Parties and ATC. Each member of the
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Board may be changed from time to time pursuant to the governing documents provided
that at all times ATC or its designated successor and Hooponopono o Makena or its
successor as designated by Conferting Parties shall each be entitled to one member of the
Board.

The decision on any expenditure of funds from the Benefit Fund may be made upon the
affirmative vote of a majority of the Board provided however the funds held in the Benefit
Fund shall not at any time be used to pay for any costs or expenses, including attorney's
fees, relating to or associated with any challenge or contest, litigation, administrative actions
or hearings, or arbitration proceedings relating in any manner or fashion to any federal,
state or county permits, approvals or actions with respect to ATC. This provision shall be
incorporated into the Articles of Incorporation and By-Laws of the Benefit Fund and shall
not be altered or amended without the written consent of both ATC and Conferring
Parties.

Within thirty (30) days after ATC shall have obtained final written approval by the Maui
Planning Commission of its Reduced MSB Project SMA Permit and any applicable appeal
period shall have expired without the filing of any appeal, or of any lawsuit challenging the
issuance of the permit to ATC, ATC shall deposit the sum of $135,000 into a joint escrow
account to be established by 2 Hawaii licensed escrow company and from which
disbursements shall be made as provided in an escrow agreement reasonably acceptable to
ATC and Conferring Parties. Said escrow agreement shall provide that upon (2)
confirmation that the Benefit Fund has been duly established as set forth in this
Agreement, and (b) the final, non-appealable approval and issuance by the County of Maui
of building permits for the contemplated Reduced MSB Project as described in the
Recitals; then, in such event, ATC and Conferring Parties shall jointly instruct the escrow
company to disburse the deposited amounts to the entity established under the constituent
documents for the Benefit Fund to manage the same.

Within thirty (30) days after ATC shall have obtained final written approval amending or
otherwise permitting the modified HM Project and any applicable appeal period shall have
expired without the filing of any appeal, or of any lawsuit challenging the issuance of the
permit to ATC and issuance by the County of Maui of building permits, ATC shall deposit
the sum of $152,000 into the joint escrow account described above or, if the monies have
previously been disbursed to the Benefit Fund, then to the Benefit Fund to manage the
same.

Within thirty (30) days of final subdivision approval for the Ag Area and any applicable
appeal period shall have expired without the filing of any appeal, or of any lawsuit
challenging the issuance of the subdivision to ATC and issuance by the County of Maui of
building permits, ATC shall deposit the sum of $76,000 into the joint escrow account
described above or, if the monies have previously been disbursed to the Benefit Fund,
then to the Benefit Fund to manage the same.

For each residential unit subject to the 1,100 residential unit limitation, ATC shall make the
appropriate arrangements for the homeowners and apartment owners associations for the
projects to be developed to collect from the individual unit owners and make an annual
contribution to the Benefit Fund commencing as of December 31 following the issuance
of the Certificate of Occupancy applicable to any said unit hereinabove in an amount equal
to $125.00 for each residential unit. This obligation shall not be applicable to Affordable
Housing units and workforce housing units sold or rented, during the time they are subject
to affordable housing or workforce housing limitations, under the income limitations of the
ordinance. It is further understood and agreed that the $125.00 per unit amount shall be
adjusted each year by an amount equal to the percentage increase in the Consumer Price
Index All Urban Consumers for Hawaii/City and County of Honolulu published by the

6 A4D I



II

17.

18.

19.

20.

21.

Department of Labor, Bureau of Labor Statistics ("CPI") over the 12-month period from
July 1 to June 30 of the preceding calendar years for which such contribution is due. It is
further understood that the unit amount is subject to adjustment upward as a result of an
increase in the CPI from year to year, but shall not be adjusted downward. ATC and
Conferring Parties shall have the right from time to time to request and the Benefit Fund
shall provide a financial statement showing the current balance (principal plus earnings)
held by the Benefit Fund together with a listing of all disbursements made out of such
Benefit Fund during the preceding twelve (12) month period.

h. No funds shall be expended for anything other than community benefit projects which are
consistent with, and complementary to, the developments undertaken by ATC and with and
to the Conferring Parties' organizational purposes. This provision shall be incorporated into
the Articles of Incorporation and By-Laws of the Benefit Fund and shall not be altered or
amended without ATC’s and Conferring Parties' written consent.

. PLAINTIFEFS' AREAS OF CONCERN

Area of Concern (AOC) No. 1: Maintaining Makena’s sense of place for Maui’s

communities.

ATC shall ensure restriction on the number of units to be constructed on the 47-acre MSB
Property, such that no accessory dwellings, CPR, ot other instruments for increased density shall be
permitted.

None of the areas currently reserved for golf courses held by ATC shall be redeveloped for any
use other than golf course use including commercial use accessory to the permitted golf course
uses.

ATC shall limit the total number of residential units on the ATC Property to no greater than 1,100.
Accessory dwelling units shall be counted as units and therefore subject to this 1,100 unit cap. Any
workforce or Affordable Housing units built within the ATC Property shall not count toward this
1,100 unit cap. Not less than 50% of any workforce or Affordable Housing units other than in
Paragraph 1.5 shall be developed within the ATC Property and the remainder shall be built within
the Kihei-Makena Community Plan area. In lieu of developing units within the Kihei-Makena
Community Plan area only, ATC may first use all the existing housing credits it acquired before
2017 to meet a portion of its Affordable Housing obligations under this Agreement other than
those described in 1.5 and 1.6, above.

AOC No. 2: Restoration and long-term maintenance of Mikena Bay water quality.

ATC shall continue to finance water quality testing and impact assessment of pumping from
upland Seibu wells located on Parcel M-2 (Seibu Well 6, Well No. 3926-05 and Seibu Well 1, Well
No. 3926-02). This monitoring work, which has been done by Marine Research Consultants, Inc.,
shall hereafter be done by AECOS, to the extent that AECOS is available. Plaintiffs’ Designated
Representative(s) shall be consulted on alternative monitoring firms if AECOS is not available.
Plaintiffs shall be allowed to review the monitoring design protocol and one representative from
each of the three Plaintiff groups shall receive copies of any reports that are delivered to Maui
County and/or State LUC.

Conferring Parties’ Designated Representative(s) shall be permitted to participate in the design
review process for ATC's master drainage program and approve the same so that the drainage
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projects may better protect the reefs, fisheries, and other marine life in Makena Bay, and such
approval shall not be unreasonably withheld or delayed.

Mitigation for runoff on the 47-acre MSB Property shall at a minimum incorporate best
management practices consistent with ATC's Final Environmental Assessment (FEA) but ensure
that the best management practices shall address at a minimum a one-hundred year 1-hour storm.
ATC shall take appropriate steps to ensure that funding is available to fulfill this obligation by
incorporating this obligation into the MSB Project Covenants, Conditions, and Restrictions and/or
the MSB Project Declaration, so that the obligation becomes binding upon the Reduced MSB
Project.

ATC shall contract with a reputable permaculture company approved by the Conferring Parties’
Designated Representative(s) to implement Keyline Design in any development on lands mauka of
Reduced MSB Project. These techniques shall include captuting and storing rainwater through
terracing; building swales on contour; Keyline plowing; and creation of ponds and reservoirs
during development of the Ag Area and the development of the M-2/M-3 Property, as approptiate
based upon topography and other conditions. Keyline Design shall be implemented prior to
grading, grubbing, or construction of any roads or structures within the Ag Area or the M-2/M-3
Property. .

In connection with any new development by ATC, native, coastal, and ornamental plants adapted
for the area shall be used, including within the 47-acre Reduced MSB Project, the HM Project, and
the rest of the ATC Property. Plaintiffs shall be consulted about any planting planned around
cultural site areas on the 47-acre Reduced MSB Project, the HM Project, and the Affordable
Housing planned for the M-2 & M-3 Property and the Additional Affordable Housing,

ATC shall allow present and future developments in the area, including Makena State Patk, to
access and utilize any excess capacity, after taking into account all existing customers and all
potential future customers within the ATC Projects and the Future Lands, at the Makena
Wastewater Reclamation Facility ("WWRF"); provided, however, that such developments must be
within the PUC-approved service tetritory of the WWRE, or a future extension of that PUC-
approved setvice tetritory, and all such developments must comply with the Rules and Regulations
of ATC Makena WWTP Services Corp. and the applicable PUC tariffs. Provided that, to the extent
allowed by law, 5% of the maximum plant capacity, now or in the future, shall be set aside for
individual homes in the Makena area if they are willing to convert from un-sewered hookups to
sewered hookups and comply with all applicable PUC tariffs and regulations to improve local ocean
and groundwater quality. Plaintiffs shall be given the opportunity to review, comment and suggest
improvements for any future upgrades or work that affects the design of the ATC Makena private
sewage treatment plant, especially measures being proposed to minimize any overflow of untreated
or partially treated effluent.

All buildings in the 47-acre Reduced MSB Project shall be required to have had installed rain-water
gardens as a tool for rooftop catchment, which is sufficient for the purpose of decreasing run-off
at the time of occupancy.

AOC No. 3: Maintain Makena open to all who may wish to use the area.

For the ATC Projects and for ATC's developments within the Future Lands, AT'C will encourage
homeowners to utilize alternate modes of transportation (other than automobiles) for the purpose
of going to and from the beach, such as walking, bicycling, and golf carts. ATC shall incorporate
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29.

30.

3L

32.

33.

ptivate shuttle services into its developments to provide residents of those developments and club
members with access to Makena Landing and Maluaka Beach Park, and ATC shall take appropriate
steps to ensure that funding is available for the operation of this private shuttle service.

ATC shall prohibit the residents, club members, employees at ATC projects (during the hours they
are at work within an ATC project), and service providers from parking in the public beach parking
stalls located at Maluaka Beach and Makena Landing; this restriction shall extend to cover the 22
public beach parking stalls that ATC shall provide as part of the implementation of the Reduced
MSB Project. Provided, however, that this condition shall not restrict ATC, its successors and
assigns, and its agents, from utilizing the public beach parking stalls to the extent needed for repair
and maintenance purposes of those stalls. These stalls are separate from the stalls in C.29, infra.

No later than the issuance of the first certificate of occupancy for a residential unit within the
Reduced MSB Project, ATC shall provide as many County-standard parking spaces along Honoiki
Street as are consistent with Maui County law. It is understood that these parking spaces shall be in
addition to the public parking stalls desctibed in C.28. supra. During construction of the Reduced
MSB Project, ATC shall take care to not disturb or limit the existing parking at Makena Landing.

ATC shall provide 40 public parking spaces mauka of Makena Alanui Road in connection with the
development of ATC Projects, and shall reserve additional space for up to 25 cars in connection
with the development of the Future Lands subject to consultation and agreement with the
Conferting Parties. ATC shall provide a shuttle that can be used by the public to travel to and from
these parking areas, public beach areas within the ATC Property, and Makena State Park.

ATC Makena asserts, based upon SHPD-approved archeological inventory surveys, that no heiau
are located on the MSB Property (with the possible exception of Site 7058) or the HM Project and
Plaintiffs dispute this determination and regard SIHP site no. 50-50-14-7067 as a heiau site due to
its prominent location overlooking both Makena Bay to the west, and the former intermittent
stream gulch to the south. The AIS for Parcel M-5 lists the significance of site 7067 as
"Habitation/Ceremonial" with a significance ctiteria of "D and E". ATC Makena agrees that a
setback of a minimum of 50’ between SIHP site 7063 and any vertical construction on Custom
Estate Lot 15 shall be provided. The Kalani Heiau is located on land that is not owned by ATC,
and the Pohakunahanaha Heiau is located immediately south of the Na Hale O Makena
condominiums, and on land not owned by ATC. These heiau are approximately shown on Exhibit
Al. Any new ATC structures placed within the ATC Property shall be sited such that they do not
block views of the summit of Haleakala, the North Star, and Kealaikahiki Channel from the Kalani
Heiau, the Pohakunahaha Heiau, or sites 7058, 7065, 7067, and 7086 on the MSB Property.
Exhibit Al views have not been verified as adequate or accurate by Plaintiffs and this map should
be regarded as an interim product until such views are verified and a map approved by Conferring
Parties can be finalized and supersede this exhibit.

The coastal trail shall be relocated inland as necessary if sea level rises to levels that impact safe use

in the future; provided, however that ATC shall not be required to relocate any trail on lands that
are not under the ownership of ATC. In the event of such relocation due to sea level rise, ATC
shall work with Conferring Parties to relocate the coastal trail from between Maluika and Pu‘u

Olai.

SIHP No. 50-50-14-7057, which is a portion of the old Makena-Ulupalakua Road is within Parcel
M-5. SHPD determined that no further work was needed on Site 7057, as the site has been fully
documented with plan view maps, and has been plotted using GPS, photographed and recorded
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observations. Notwithstanding this determination, within Parcel M-5 ATC agrees to memortialize
this Site with a 13 foot wide walking trail inclusive of an eight foot wide travel surface and five feet
of landscape buffers and appropriate signage, and subject to reasonable terms of access as to be
determined by the Cultural Manager (as hereinafter defined). ATC further agrees to similarly
presetve as a recreational hiking trail the alignment of the old Makena-Ulupalakua Road beginning
at the western edge of Parcel M-5 and extending mauka through the Maintenance Areas, the
"Future Lands" and Parcel "U-1" as generally shown on Exhibit A2 Map. For that portion of the
hiking trail outside of Parcel M-5, ATC shall place the hiking trail, or portions thereof, into a
conservation easement or similar protective measure legal instrument, to be managed by a
reputable land trust organization such as the Hawaiian Islands Land Trust prior to the issuance of
the first certificate of occupancy for a residential unit at the Reduced MSB Project. The terms of
public access, maintenance, and planting of appropriate vegetation, including native Hawaiian flora,
along the trail shall be determined by ATC and the land trust organization, in consultation with the
Conferring Parties Designated Representative(s), with the intent of promoting long-term
sustainability of the trail and any related natural resources. ATC intends that the use of this area
shall be subject to Hawaii Revised Statutes Chapter 520. Nothing herein shall be construed as
inhibiting the crossing of the recreational hiking trail by roads or any other improvements to be
developed within the ATC Property.

34.  ATC shall expand the existing 1.298-acre parcel at Makena Landing, such that the area to be made
available for public use, enjoyment, and beach access shall include the 0.455 acre parcel identified as
TMK No. (2) 2-1-007:093, located south of Makena Landing, ATC shall be entitled to all open
space or park space credits that may arise out of this designated open space.

35.  ATC shall keep in open space that parcel designated by TMK No. (2) 2-1-007:092 and containing
approximately 0.42 actres, which property shall be preserved with a conservation easement or
similar restriction, managed by a reputable land trust organization, such as the Hawaiian Islands
Land Trust.

36.  Prior to the submittal to SHPD of draft Preservation Plans as required under any approved AIS
prepared under HAR § 13-284-8, ATC shall consult Plaintiffs’ Designated Representative(s) and
others if appropriate and consistent with the dictates of HAR § 13-277-3(4).2 In addition to ATC's
obligations under the law, ATC has the power to and agrees to always consult Plaintiffs” Designated
Representative(s) regarding any preservation plans.

37.  In the preparation of any AIS, priot to submission of significance evaluations for properties other
than architectural properties, consistent with HAR § 13-284-6(c), ATC shall have its archaeologist
consult with ethnic organizations or members of the ethnic group for whom some of the historic
properties may have significance under criterion “e”, to seek their views on the significance
evaluations. For native Hawaiian properties which may have significance under criterion “e”, the
Office of Hawaiian Affairs also shall be consulted. In addition to ATC's obligations under the law,
ATC has the power to and agrees to always consult Plaintiffs’ Designated Representative(s)
regarding any significance evaluations.

2 Under HAR § 13-277-3 (Rules Governing Requirements for Archaeological Site Preservation and Development), a
preservation plan shall, among other things, "(4) Discuss the agency or person's consultation process for historic properties
deemed significant under paragraphs 13-275-6(b) (5) or 13-284-6(b)(5). The agency ot person shall consult with ethnic
organizations and individuals for whom the historic properties are of significance. The comments on preservation treatment
expressed by these individuals or organizations shall be considered when prepating the preservation plan. The plan shall

include a list of individuals and organizations consulted, and shall summarize their input.”
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38.

39.

40.

ATC shall arrange for either Maui Cultural Lands, Hawaiian Islands Land Trust or National
Tropical Botanic Gardens on Maui to serve as the Cultural Manager Overseer (CMO). The CMO
shall identify and hire on an independent contractor, acceptable to ATC and the Conferring Parties,
to serve as a cultural manager for the MSB Property ("Cultural Manager"), at ATC's sole expense
(of up to $60,000 per annum plus Consumer Price Index adjustments after 2017). The Conferring
Parties and ATC shall suggest job qualifications for the position of Cultural Manager to the CMO.
Thereaftert, the qualifications for the Cultural Manager position shall be determined by the CMO,
with the approval of ATC and the Conferting Parties, which shall not be unreasonably withheld,
and the CMO shall identify the person it believes should serve as the Cultural Manager. The
Conferring Parties and ATC shall each have the right to reject any person selected by the CMO, in
which case the CMO shall select another person. Once the Cultural Manager has been identified
and agreed upon, ATC shall proceed promptly and diligently to arrange to fund the hiring of the
Cultural Manager and see that he/she is charged by the CMO with the obligation promptly to
establish protocols regarding cultural practices on the MSB Property. The responsibilities of the
Cultural Manager shall include 2) outlining the program and protocol for cultural access, b) cultural
educational activities and c) cultural restoration activities, all on the land. Nothing in this
Agreement shall preclude ATC from hiring a person to serve as the Kahu to oversee access to, use
of, and protection of the cultural resources on all of its other lands. If a hired Cultural Manager is
not petforming to the satisfaction of either ATC or the Conferring Parties, then ATC and the
Conferring Parties shall meet with the CMO to attempt to resolve the situation. If there is not
improvement after a reasonable time, then ATC and the Conferring Parties shall each have the right
for good cause to have the CMO terminate the Cultural Manager and hire a replacement following
the same procedure outlined in this paragraph, II(38). Should the contingencies of I(7) not be met,
ATC’s obligations under this paragraph, II(38), shall terminate.

Access and archaeological research shall be permitted on portions of the ATC Propetty, subject to
liability waivers, and pursuant to SHPD-approved preservation plans as supervised by the Cultural
Manager. This access may include providing access for schools and other cultural learning
opportunities for native Hawaiians, where deemed appropriate under SHPD-approved pteservation
plans. Pending development of protocols by the Cultural Manager, Plaintiffs and other qualified
persons may have access the cultural sites on the MSB Property with notice to ATC; provided,
however, Plaintiffs and other qualified persons shall not disturb any of the sites. Nothing herein
shall be construed to restrict any PASH rights of qualified native Hawaiians. ATC shall collaborate
with HOM to see that the protected cultural sites are protected and maintained in accordance with
guidance of the Cultural Manager and, before he/she is appointed, in the immediate future.

AOC No. 5: Archaeological and cultural studies must be improved.

In addition to the sites identified for Preservation in the Final EA for the MSB Project, ATC shall
presetrve the following sites, which shall be documented in Preservation Plans that shall be subject
to the review and approval of SHPD:

SIHP Number Property Age and Function Significance

7054

7055

7060

M5 Historic Boundary/Ranching D
M5 ‘Temporary Habitation/Agriculture D

M5 Pre-Contact Agriculture D
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7061 M5 Pre-Contact Agriculture D
7062 M5 Pre-Contact Temporary Habitation D
7063 M5 Historic Ranching D
7064 M5 Historic Permanent Habitation C,D
7066 M5 Temporary Habitation D
7068 (portions of) B2 Historic Ranching D
7069 (portions of)] B2 Historic Ranching D
7075 B2 Historic Ranching D
7080 (portions of)J B2 Modified Outcrop/Temporary D
Habitation

7081 (portions of)] B2 Historic Ranching C,D
7095 B2-adjacent  Pre-Contact Temporary Habitation C,D
7084 Mo, S7 Pre-Contact Agriculture D
7088 (portions of) S7 Wall

Regarding reference to "portions of" qualification, these sites are in areas where drainage is required to
meet EA requirements. ATC must complete further detailed engineering before committing to 100%
preservation of these sites. If site disturbance is required to install drainage measures, as applicable, ATC
shall employ a skilled rock wall builder with knowledge of dry stack rock walls to dismantle any such walls
within the sites by hand with the advice and consultation of an archaeologist, approved by Conferring
Parties, as well as consultation with the Conferring Parties’ Designated Representative(s), before starting
the drainage work, and upon completion of the drainage work the walls shall be reconstructed by hand in
generally the same location.

ATC agrees that the portions of former Custom Estate Lot areas 11, 12 and 13 that Plaintiffs requested to
be left open, shall not be utilized for excavation for LID "drainage improvements" due the presence of a
number of unrecorded cultural features and midden scatters which could be impacted by such mechanical
site work and furthermore that the natural lava outcrops found in this area shall not be disturbed or
ground up and used as reconstituted for the project's landscape features. Provided, however, if Plaintiffs
and ATC agree that LID drainage improvements or other work can be performed without damaging any
cultural features, such work may be performed.

41. ATC shall have the following sites included in data recovery work: 7056, 7070, 7076, 7077, 7078,
7079, 7082, 7083 and these sites shall be preserved through avoidance whenever possible. The
parties agree that Teresa Donham be hired for data recovery for the Reduced MSB Project.

42.  With respect to that portion of the MSB Property known as M-6, and some portion of M-5, ATC

shall allow one Designated Representative from each of the three Plaintff groups to join ATC and
Theresa Donham (to the extent she is available) on a site visit to take place no later than 90 days
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43.

44,

45.

46.

47.

after issuance of the SMA Permit for the Reduced MSB Project. The site visit shall continue from
day to day until ATC, Theresa Donham and Conferring Parties agree that all areas have been
visited. If a site within M-6 and some portion of M-5 is determined by Theresa Donham to be
appropriate for data recovery testing, ATC shall include the site within a draft data recovery plan
for review by SHPD. The final location of the new road between Lots 18 and Lots 16 and 17 shall
be determined based upon the site visit.

With respect to that portion of the MSB Property known as B-2, ATC shall allow one Designated
Representative from each of the three Plaintff groups to join ATC and Theresa Donham (to the
extent she is available) on a site visit to take place no later than 90 days after issuance of the SMA
Permit for the Reduced MSB Project. The site visit shall continue from day to day until ATC,
Theresa Donham and Conferring Parties agtee that all areas have been visited. If a site within B-2
is determined by Theresa Donham to be approptiate for data recovery testing, ATC shall include
the site within a draft data recovery plan for review by SHPD. The final location of the new
proposed parking lot (previously H-5) and the new H-6 shall be determined based upon the site
visit.

With respect to the potential demolition of the existing hotel structure at the HM Project, one
Designated Representative from each of the three Plaintiff groups shall be invited to participate in
a site walk with ATC and Theresa Donham (to the extent she is available). If determined to be
appropriate by Theresa Donham after demolition of the existing hotel structure, ATC shall
perform data recovery of any inadvertent sites within the area of the previously existing hotel
structure.

With respect to the Future Lands, in all instances where ATC must comply with the six-step
historic review process pursuant to HRS Chapter 6E, ATC shall inform a single Designated
Representative from each of the three Plaintiff groups of any draft archaeological inventory
surveys and mitigation plans submitted to the SHPD, consult with a single designated member of
each of the three Plaintiff groups on the preparation of the AISs and mitigation plans, and
concurtrent with ATC's submittal to SHPD, provide a draft copy of any such AIS and mitigation
plan to a designated representative from each of the three Plaintiff groups for review and
comment. One representative from each of the three Plaintiff groups shall be invited and allowed
to participate in a site walk of the AIS study area with Theresa Donham and the AIS preparer,
which site walks ATC shall allow to take place before the start of the SHPD's forty-five (45) day
review petiod under HAR § 13-284-7(c). 'The site walk shall continue from day to day until ATC,
Theresa Donham and Conferring Parties agree that all areas have been walked.

ATC shall, at a minimum, strictly adhere to the dictates of Title 13, Subtitle 13, Chapter 277 (Rules
Governing Requirements for Archaeological Site Preservation and Development) in the
preparation of all preservation plans, including the obligation to address access to any significant
historic property and possible use of the site for cultural practices, if appropriate. With respect to
the Reduced MSB Project, this obligation is separate and in addition to ATC's agreement to grant
cultural access as it shall be supervised and decided by the Cultural Manager. ATC shall also comply
with the provisions of all SHPD-approved preservation plans prepared for lands owned by ATC
within the Makena Resort Area as well as the advice of the Cultural Manager with respect to the
MSB Property.

Notwithstanding ATC's commitments elsewhere in this Agreement, with respect to the Reduced

MSB Project, ATC shall allow reasonable cultural access to any individual approved by the Cultural
Manager and nothing in this Agreement limits traditional access as provided by law.
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48.

49.

50.

51.

52.

AOC No. 6: Conservation and presetvation for historic sites, native habitat, cultural

features.

ATC shall remove recognized invasive non-native species on the 47-acre MSB Property in concert
with implementing native flora and other landscaping plans to be implemented as part of the
Reduced MSB Project. ATC shall present their plans to Plaintiffs representatives for comment
before any mature native or non-native trees are removed (other than kiawe and haole koa) from
the Reduced MSB Project or the H-M Property to determine if the trees have important to local
residents. ATC shall be allowed to transplant and replace trees as needed; removal of trees, as
permitted, hereunder, shall be done in a manner that avoids damage to native trees whenever
feasible.

Prior to the issuance of tentative subdivision approval for the 38-lot Ag Area, ATC shall work with
Plaintiffs and Robert W. Hobdy to identify native wiliwili-mixed lowland dryland forest areas in the
Ag Area. ATC shall designate approximately 100 acres for dryland forest conservation within
Parcel U-1. In addition, as part of the preparation of an updated draft Master Plan for the Future
Lands, ATC shall work with Mr. Hobdy to identify areas of native wiliwili-mixed lowland dryland
forest areas within the Future Lands. Where appropriate, Conferring Parties agree that ATC shall
preserve those areas, or portions thereof, with a conservation easement or similar mechanism, to be
held by Hawaiian Islands Land Trust. Nothing herein shall be construed as inhibiting ATC's use of
any such areas for roads, trails, or any other improvements that may be developed within the ATC
Property, provided, however, that any such uses cannot significantly and adversely impact the
conservation values within the overall conservation area, as determined by Mr. Hobdy. In all
instances, if Mr. Hobdy is not available, the Settling Parties shall agree on another suitable
consultant. The 100 acres shall be identfied as a separate lot or lots or a conservation easement in
the subdivision.

Prior to the acceptance of the Final EIS, ATC shall enter into a memorandum of understanding
with a reputable land trust organization, such as the Hawaiian Islands Land Trust, in order to
identify areas within the AT'C Property that may be dedicated in perpetuity for conservation
purposes, whether through a conservation easement or otherwise.

Plaintiffs allege that the ‘Aupuni Road was a kingdom-era Government road shown on Hawaii State
Reg. Map 1202 and Royal Patent Survey maps Grant 120 and Grant 234 in the Makena-Ulupalakua
area. Plaintiffs allege that the road provided an early mauka-makai transportation corridor for
commerce in Kingdom-era Makena and is a valuable historic resource. To the knowledge of the
Settling Parties, no governmental regulatory authority has located the Aupuni Road within the ATC
Property, or asserted jurisdiction over the alleged Aupuni Road. Plaintiffs believe that the Aupuni
Road was located along the northern ahupua’a boundary of Ka’eo and passed through the area
currently refetred to as Parcel M-6/S-7 within the MSB Project. ATC agrees to memorialize its
mauka-makai alignment with a 13 foot wide walking trail inclusive of an eight foot wide travel
surface and five feet of landscape buffer and appropriate signage beginning at the southern edge of
Parcel S-7 and extending mauka through the "Future Lands", the Maintenance Area, and the Ag
Area, and as shown on Exhibit A2 Map and shall also show the connectivity of the 'Aupuni
walking trail to the cultural preservation areas on Parcel M-6 and B-2 and indicate the distance in
feet between the Aupuni walking trail and the proposed Canoe Hale residential lots and housing
units on Parcel M-6. This trail shall be separate from the hiking corridor described in Section 33

above.

ATC Makena reconfigured a number of Custom House lots, Canoe Hale condo units and TVR
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Units within the Reduced MSB Project to avoid impacts to significant historic/cultural sites and
natural features. ATC acknowledges that no site visit has been done to allow all parties to verify and
confirm the exact location of some of these cultural sites Plaintiffs seek to protect with the
reconfigured lot lines proposed in Exhibit B. ATC shall work with Conferring Parties, as needed,
to adjust the boundaries of open spaces formed by the relocation or removal of previously
proposed buildings and locations to the extent unit counts are not reduced below 134. This shall be
done during future engineering studies in order to avoid harm to the cultural sites agreed to be
preserved or avoided in this Agreement. The sites to be avoided /and or preserved are:

On Parcel B-2: The natural lava outcrop formations associated with SIHP site No. 50-50-
14-7075 ("'Aupuni Wall") and SIHP site 50-50-14-7070 (modified outcrop with wall)

On Parcel M-6: The recorded and unrecorded sites located in the vicinity of the original
Canoe Hale Lots 18 and 19 (now relocated to protect SIHP Site No. 50-50-14-7084 and
related unrecorded sites,) former Building "L" ( relocated to protect SIHP site 50-50-14-
7086, 7087 and unrecorded sites) and former lots 20 and 21 (portion) site 7088 and related
unrecorded sites.

On Parcel M-5: Newly relocated\Custom Estate Lot 13 and 15 and their impacts on SIHP
site 50-50-14-7064 (permanent habitation site) and ceremonial site SIHP site 50-50-14-
7065. Building "B" and its impacts on unrecorded features associated with SIHP site 50-50-
14-7055 and newly relocated Custom Estate Lot 10 and its impacts on SIHP site 50-50-14-
7067 (see I1(31) infra) and other untecorded sites on the same ridgeline.

Height restriction, buffer. For Lots 6, 7 and 15, there shall be a 50” horizontal buffer measured
from the edge of the cultural site and the closest vertical surface of the building and a 25' building
height limitation provided however that the restrictions protecting sight lines that provide greater
restrictions on the height of buildings and landscaping in Paragraph 31 take precedence over this
paragraph.

AOC No. 7: Miscellaneous.

ATC shall prepare a comprehensive Master Plan for the Future Lands by July 1, 2018 and prior to
asking for any entilements on any “Future Lands.”

Because the Seibu Miakena Resort Environmental Impact Statement is already 43 years old and
describes a very different project, ATC shall prepare a new EIS for the Future Lands. ATC shall
initiate the early consultation process requited under Chapter 343, HRS, no later than 30-days after
final subdivision approval of the Ag Area. The parties agree to disagree on whether the
subdivision and development of the Ag Area, or any of ATC's Maintenance Work within the
Maintenance Area, triggers the preparation of the Master Plan EIS. Nevertheless, ATC's Master
Plan EIS shall take into account, as background information, the then-existing and anticipated
impacts of the 38-lot Ag Area, the on-going activities within the Maintenance Area, the Reduced
MSB Project, and the anticipated impacts from the affordable housing to be developed on the M-2
& M-3 Property, and the Additional Affordable Housing. With respect to the Maintenance Area,
ATC's Master Plan EIS shall incorporate relevant archaeological and cultural information provided
in those final studies known to ATC and existing as of the date of this Agreement.

ATC shall utilize Theresa Donham, Amanda Cording, Robert Hobdy, and AECOS, to the extent
they are available, as consultants in the preparation of the EIS. Each shall be expected to exercise
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57.

58.

59.

60.

61.

62.

their independent judgment, as experts in their respective fields (archaeology, low impact
development, botanical resources, and water quality monitoring, respectively). If any consultant or
other entity identified in any part of this Agreement as providing services is unavailable, the
Conferring Parties and ATC shall jointly agree on a replacement.

ATC shall acknowledge that the 44 Zoning Conditions (Maui County Ordinance No. 3613, 2008)
shall remain binding and ATC shall not seek to change the 44 conditions without Conferring
Parties’ Designated Representative(s)’ approval, which shall not be unreasonably withheld or

delayed.

The captions in this Agreement shall have no effect upon the construction or interpretation of any
part hereof.

This Agreement is made for the sole benefit of the parties and their respective successors and
permitted assigns, and no other petson shall have any right or remedy or other legal interest of any
kind under or by reason of this Agreement.

Each patty to this Agreement agrees that specific performance is an appropriate remedy,
notwithstanding the adequacy of any other available remedy at law.

Severability. The invalidity of any portion of this Agreement shall not invalidate the remainder. If
any term, provision, covenant or condition of this Agreement is held by a court of competent
jurisdiction to be invalid, void or unenforceable, the Parties shall amend this Agreement and/or
take other action necessary to achieve the intent of this Agreement in a manner consistent with the
law of the State of Hawai’i.

Notice. Any notice, demand, request, consent or approval that any party to this Agreement is
required to give to the other party regarding this Agreement shall be in writing and either served
personally or certified first class mail, with the exception of counsel or representatives with an
address located outside of Hawaii who may be notified by electronic mail. Any party may
designate a new addressee to receive notice upon written notice to all parties to this Agreement as
follows:

To ATC:

Sean Hehir

Ryan Donn

Trinity Investments, LLC

55 Merchant Street, Suite 1500
Honolulu, HI 96813

With copies to:

Paul Alston

Timothy Irons

Alston Hunt Floyd & Ing
1001 Bishop Street, Suite 1800
Honolulu, HI 96813
palston@ahfi.com
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Jennifer A. Lim

Carlsmith Ball LLP

1001 Bishop Street, Suite 2100
Honolulu, HI 96813
flim@carlsmith.com

To MTT::

Albert Perez
55 N. Church Street, Suite A4
Wailuku, HI 96793

To HOM:

Ashford K. Delima
34 Kumulaau Ohia Pl
Wailuku HI 96793

To SC:

[Lucienne Denaie
PO. Box 791180
Paia, HI 96779

With copy to:

Lance Collins

A Law Corporation
Post Office Box 179336
Honolulu, HI 96817

lawyer(@maul.net

With copy to:

Aaron Isherwood, Esq.

Sierra Club

2101 Webster St., Suite 1300
Oakland, CA 94612
aaron.isherwood@sierraclub.org

Each signatory and cach entty to this Agreement represents and warrants that the person signing
this document is duly authorized to act for the entity he/she purports to represent. Any violation

of this representation will be deemed a breach of this Agreement.
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DEFINITIONS

"Affordable Housing" means housing that is affordable to households whose gross annual family income
is not more than 100% of the area median income (AMI).

"ATC" means ATC MAKENA HOLDINGS, LLC and its members.

“Related Entities” means ATC Makena Owner LLC, ATC Makena Hotel, LLC, ATC Makena N Golf
LLC, ATC Makena S Golf LLC, ATC Makena Land SF1 LLC, ATC Makena Land MF1 LLC, ATC
Makena Land MF2 LLC, ATC Makena Land MF3 LLC, ATC Makena Land C1 LLC, ATC Makena Land
U1 LLC, ATC Makena Land B1 LLC, ATC Makena Land MF4 LLC, ATC Makena Land SF2 LLC, ATC
Makena Land AH1 LLC, ATC Makena Hotel/Golf Lessee 1 LLC, ATC Makena Hotel/Golf Lessee 2
LLC, ATC Makena Services LLC, Makena Club LLC, ATC Makena Management Services Corp, ATC
Makena WWTP Services Cotp

"Covered Claims" means any and all claims which have been, or could have been, brought, regarding the
ATC Projects’ compliance with HRS Chapter 343, Chapter 2054, including without limitation actions in
Civil No: 17-1-0182.

"HOM" means HO'OPONOPONO O MAKENA and its officers, directors, agents, and employees.

"Keyline Design" means a system of landscaping that is based on the natural topography of the land. It
uses the natural form and shape of the land to determine the layout and position of dams, irrigation areas,
roads, fences, farm buildings and tree lines. Keyline is an agricultural system in which great emphasis is
placed on processes designed to substantially increase the fertility of soils. Emphasis is placed on the
creation of a soil environment that rapidly accelerates soil biological activity, thus vastly increasing the total
organic matter content within the soil, which increases its water holding capacity and reduces runoff.
Keyline lay-outs of farm and grazing lands also incorporate designs permitting the storage of run-off
water on the land itself, so that it does not damage coastal ecosystems.

"MTF" means MAUI TOMORROW FOUNDATION and its officers, directors, agents, and employees.
"Plaintiffs" means HOM, MTF, and SC.

“Conferring Parties” means HOM and MTE.

"Settling Parties" means ATC, HOM, MTF, and SC.

"SC" means SIERRA CLUB MAUI GROUP and its officers, directors, agents, and employees.

“Designated Representative” means a person(s) designated in writing by Plaintiffs to act on behalf of
HOM, MTF and SC, respectively.

"Object" means that so long as ATC's designs and plans remains substantially consistent with the plans as
presented and all of the material terms and provisions of this Agreement, Plaintiffs, and their officers and
directors shall not object to the Reduced MSB Project, HM Project and the Ag Area subdivision before the
Maui Planning Commission or other entitling agency based on any changes, except that Plaintiffs reserve
the right to submit testimony in opposition to, or objecting to, ATC’s submissions to the Maui Planning
Commission or other entitling agency, if ATC’s submissions are materially inconsistent with the express
terms of this Agreement, and Plaintiffs, and their officers and directors shall not initiate administrative
appeals under HRS Chapter 91, or initiate a court challenge, or any other formal challenge in any judicial,
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regulatory, or administrative forum challenging the Maui Planning Commission or other entitling agency's
decision to approve the Reduced MSB Project, HM Project or the Ag Area subdivision.

APPROVED AS TO FORM:

Lot D

HOOPONOPONO O MAKENA, a non-
profit corporation, having previously sued as an
unincorporated association

LANCE D. COLLINS, ESQ.

Attorney for Plaintiffs

HOOPONOPONO O MAKENA, MAUI
TOMORROW FOUNDATION and SIERRA
CLUB, MAUI GROUP

APPROVED AS TO FORM:

M~_A

By Ashford Kf Delima, its Pre51dent and Po'o

MAUI TOMORROW FOUNDATION, 2 non-
profit corporation

Albert Perez, s Executive Director

SIERRA CLUB, a non-profit California
corporation and SIERRA CLUB, MAUI
GROUP, a chapter of SIERRA CLUB

W /4 ]

MARTHA M. TOWNSEND, ESQ.
Atrorney for SIERRA CLUB

%f Lucienne Denaie, its Conservation Chair
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APPROVED AS TO FORM ATC MAKENA HOLDINGS, LLC, a foreign
limited liability company
PAUL ALSTON SEAN A. HEHIR, its Vice President

TIMOTHY H. IRONS

Attorneys for Defendant
ATC MAKENA HOLDINGS, LLC

JENNIFER A. LIM

Attorney for Defendant
ATC MAKENA HOLDINGS, LLC
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APPROVED AS TO FORM ATC MAKENA HOLDINGS, I.LC, a foreign
limited liability company

PAUL ALSTON SEAN A. HEHIR, its Vice President
TIMOTHY H. IRONS

Attorneys for Defendant
ATC MAKENA HOLDINGS, LLC

Aftorney for Defendant

ATC MAKENA HOLDINGS, LLC
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APPROVED AS TO FORM ATC MAKENA HOLDINGS, LLC, a foreign

limited lability company

PAUL ALSTON SEAN A. HEHIR jts Vlice President
TIMOTHY H. IRONS

Attorneys for Defendant

ATC MAKENA HOLDINGS, LLLC

JENNIFER A. LIM

Attorney for Defendant
ATC MAKENA HOLDINGS, LLC



M-2 & M-3 Property

EXHIBIT C
Parcel Specific Conditions

TMK Nos. (2) 2-1-008: 079 (por.); 2-1-008: 081 (por.); 2-1-008: 090 (por.)

Condition 5:

Condition 20:
Condition 23:
Condition 24:
Condition 27:
Condition 28:
Condition 33:

32 Affordable Housing units in perpetuity
Water quality testing

Keyline Design

Consultation for plantings around cultural sites
Funding for beach shuttle

Restriction on use of public beach parking stalls
Hiking trail

Reduced MSB Project M-5/M-6/S-7/B-2

TMK Nos. (2) 2-1-008:080, 098, 099, 100 and 106

Condition 22:
Condition 24:
Condition 26:
Condition 27:
Condition 28:
Condition 33:
Conditions 39,
46 and 47:
Condition 48:
Condition 51:

Runoff mitigation

Consultation for plantings around cultural sites
Rain gardens

Funding for beach shuttle

Restriction on use of public beach parking stalls
Hiking trail

Reasonable cultural access as approved by Cultural Manager and by law

Removal of recognized invasive non-native species
Hiking trail

Reduced MSB Project M-5: Lots 6, 7 and 15

Condition 53:

Ag Area Parcel U-1

Buffer and Height Restriction

TMK No. (2) 2-1-008: 108 (por.)

Condition 23:
Condition 33:
Condition 49:
Condition 51:

H-M Property

Condition 24:
Condition 27:
Condition 28:

Keyline Design

Hiking trail

100 acres for dryland forest Conservation
Hiking trail

Consultation for plantings around cultural sites
Funding for beach shuttle
Restriction on use of public beach parking stalls
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Parcel S-5
TMK No. (2) 2-1-007: 092

Condition 35: Open space, in conservation easement or similar restriction

Parcel P-2 (por.)
TMK No. (2) 2-1-007:093

Condition 34: Public use and beach access
Parce| G-6/P-4
Condition 32: Coastal Trail

Parcels G-2/M-4/S-4f/S-3f, F-1f
Condition 33: Hiking Trail

Parcels G-2, M-4, M-7, F-3

Condition 51: Hiking Trail

All

Condition 16: Community Benefit Fund

Condition 24: Landscaping

Condition 25: Sewer

Condition 27: Funding for beach shuttle

Condition 30: Additional parking

Condition 31: Heiau Views

Condition 46: Adherence to Title 13, Subtitle 13 Chapter 277(first sentence only)
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EXHIBIT D

LAND COURT REGULAR SYSTEM
After recordation, return by mail ( ) pickup (X) to:

ALSTON HUNT FLOYD & ING (PA)
TELEPHONE: (808) 524-1800

SHORT FORM AGREEMENT

THIS SHORT FORM AGREEMENT (this "SHORT FORM AGREEMENT"), is made this
, by ,
hereinafter referred to as "Declarant",

which owns the land located at Makena, Maui, Hawaii, which is described in Exhibit "1",
hereinafter referred to as the "Property".

WHEREAS, the Property is subject to the terms of an unrecorded agreement dated July 6, 2017
(“Agreement”) between ATC Makena Holdings, LLC and HO'OPONOPONO O MAKENA,
MAUI TOMORROW FOUNDATION and SIERRA CLUB OF HAWAII (hereafter "Groups")
and the Agreement requires Declarant to record a “Short Form Agreement” of the Agreement
because it contains provisions that materially affect future uses and development of the Property
and the rights and obligations of future owners.

The Agreement may be amended by the Declarant and its successors and assigns solely with the
written consent of the Groups. Members of the public are not beneficiaries of, and shall not ever
be deemed to be necessary parties to, the Agreement.
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IN WITNESS WHEREOF, the Declarant has executed this Short Form Agreement on the day
and year first written above.

Approved as to form and content:

Groups

Designated Representative

Declarant Name

By:

Authorized Representative



STATE OF HAWAII )

) SS.
CITY AND COUNTY OF MAUI )
On , before me personally appeared

to me personally known, who, being by me
duly sworn or affirmed, did say that he executed the foregoing instrument identified or described
as SHORT FORM AGREEMENT as his/her free act and deed, and if applicable in the
capacity(ies) shown, having been duly authorized to execute such instrument in such

capacity(ies).

The foregoing instrument is dated and contained
pages at the time of this acknowledgment/certification.

Print Name:
Notary Public, State of Hawaii
My Commission Expires:
Doc. Date: # Pages:
Notary Name: Circuit

Doc. Description:. SHORT FORM DECLARATION

Notary Signature Date (Stamp or Seal)

NOTARY CERTIFICATION
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EXHIBIT “1”
Property Description
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